VERTICAL LIFT CONSORTIUM, INC.

NON-DISCLOSURE AGREEMENT


This Non-Disclosure Agreement (the “Agreement”) is entered into by and between ___________________________________ (the “Applicant”) and Vertical Lift Consortium, Inc. (“VLC”) (each, a “Party,” and collectively, the “Parties.”)

The Parties wish for Applicant to join VLC as a member in good standing.  In connection with Applicant’s membership in VLC, the Parties may from time to time desire for Applicant to make available to VLC, through VLC’s Consortium Administrative Organization (“CAO”), for submission to the U.S. Government pursuant to an Other Transactions Agreement (“OTA”) between VLC and the U.S. Government (the “OTA”) and one or more related Project Agreements between Applicant and VLC, proprietary and/or non-public information and materials.  VLC agrees to treat any information, whether written, oral, or electronic, that is furnished to the CAO as agent for VLC in accordance with the terms of this Agreement.

1.
For purposes of this Agreement, “Trade Secret” means all forms and types of financial, business, scientific, technical, economic, or engineering or otherwise proprietary information, including, but not limited to, patterns, plans, compilations, program devices, formulas, designs, prototypes, methods, techniques, processes, procedures, programs, or codes, whether tangible or intangible, and whether or how stored, compiled, or memorialized physically, electronically, graphically, photographically, or in writing if: 

(a)
The owner thereof has taken reasonable measures to keep such information secret; and

(b)
The information derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable through proper means by, the public.

2.
 For purposes of this Agreement, “Proprietary Information” means information and materials of a disclosing party that are designated as confidential or as a Trade Secret in writing by such disclosing party, whether by letter or by use of an appropriate stamp or legend, prior to or at the same time any such information or materials are disclosed by such disclosing party to the CAO.  Notwithstanding the foregoing, materials and other information that are orally, visually, or electronically disclosed by a disclosing party, or are disclosed in writing without an appropriate letter, stamp, or legend, shall constitute Proprietary Information if such disclosing party, within thirty (30) calendar days after such disclosure, delivers to the CAO a written document or documents describing the material or information and indicating that it is confidential or a Trade Secret, provided that any disclosure of information by VLC prior to receipt of such notice shall not constitute a breach by VLC of its obligations under this Paragraph.

3.
VLC agrees not to use Applicant’s Proprietary Information or Trade Secrets in any fashion, form, or manner for any purpose other than submitting, on behalf of VLC’s members, and responding to requests for proposals from the U.S. Government or as subsequent agreements between the Parties may allow.  VLC shall not publish, copy, or disclose any of Applicant’s Proprietary Information or use the Proprietary Information in any way detrimental to Applicant, and VLC will use its best efforts to prevent inadvertent disclosure of such Proprietary Information or Trade Secrets to any third party.

4.
VLC may reveal the Proprietary Information only to the CAO and to any other neutral agents of VLC who have a need to know such information for the purpose of this Agreement, who have been duly informed of the confidential nature of the Proprietary Information in accordance with the terms of this Agreement, and who are bound by non-disclosure obligations consistent with the terms of this Agreement (collectively, the “Representatives”).  VLC may not reveal the Proprietary Information to any other member of VLC without Applicant’s prior written consent.  VLC agrees to take reasonable steps to prevent disclosure of the Proprietary Information to any other person or entity, and under no circumstances will VLC disclose the Proprietary Information to any employee or agent of any other VLC member without Applicant’s prior written consent.

5.
VLC will protect the confidentiality of the Proprietary Information by using the same degree of care (but not less than a reasonable degree of care) it uses to protect the confidentiality of its own proprietary and confidential information of like kind.  VLC shall not be liable for the inadvertent or accidental disclosure of Proprietary Information if such disclosure occurs despite the exercise of a reasonable degree of care as the VLC normally takes to preserve its own such data or information, provided that upon the discovery of any such inadvertent disclosure, the VLC promptly notifies the Applicant, takes all reasonable steps to retrieve the inadvertently disclosed Proprietary Information, and immediately takes steps to preclude further disclosure.  Proprietary Information disclosed hereunder by Applicant shall at all times remain the property of Applicant.  No license under any trade secrets, patents, copyrights, or other rights is implied or granted by this Agreement or any disclosure of Proprietary Information hereunder, except to use the Proprietary Information as provided in this Agreement and the OTA.

6.
VLC is obligated to extend the same protections contained in this Agreement to all Proprietary Information received from VLC members.  Accordingly, Applicant understands that its membership in VLC and its participation in VLC activities will not entitle Applicant to receive other members’ Proprietary Information.  

7.
With the exception of information required by the Other Transaction Agreement to maintain adequate records for all Project Agreements, the VLC upon  receipt of written notice from Applicant requesting return of any Proprietary Information, will promptly (a) deliver to Applicant all Proprietary Information furnished by Applicant to VLC, together with copies thereof, and (b) destroy materials generated by VLC that include or relate to any part of the Proprietary Information (including notes, analyses, compilations and any electronic copies) without retaining a copy of any such material.  At the request of Applicant, any such destruction shall be confirmed in writing by the CAO.  VLC’s confidentiality obligations under this Agreement with respect to Proprietary Information shall continue for a period of 3 years after the termination or expiration of the Project Agreement pursuant to which the Proprietary Information was furnished.

8.
The confidentiality obligations of this Agreement shall not apply to information that (a) has entered the public domain, except where such entry is the result of VLC's breach of this Agreement or any other agreement(s); (b) prior to disclosure hereunder was already rightfully in VLC's possession under no obligation of confidentiality; (c) subsequent to disclosure hereunder is obtained by VLC on a non-confidential basis from a third party who has the right to disclose such information to VLC; or (d) disclosed to a third party with the written approval of the Disclosing Party.  The obligations of this Agreement will not restrict disclosure by VLC pursuant to applicable law or by order of any court or government agency, provided that, prior to such disclosure, VLC shall (i) give notice to Applicant as promptly as possible, (ii) cooperate with Applicant in resisting such disclosure, and (iii) provide only such information as is required by such governmental agency or by a ruling of a court of proper jurisdiction.

9.
The term of this Agreement shall terminate automatically upon the termination of Applicant’s membership in VLC or the dissolution of the VLC; provided, however, that VLC’s obligations shall continue for a period of 3 years after the expiration or termination of this Agreement.

10.
This Agreement shall be binding upon, and shall inure to the benefit of, the Parties and their respective representatives, successors, and assigns.  VLC acknowledges the competitive and confidential nature of the Proprietary Information and agrees that irreparable harm may occur to Applicant if any of the Proprietary Information were to be disclosed to third parties or if any use were to be made of the Proprietary Information other than that specified in this Agreement and the OTA, and VLC further agrees that, in addition to all other rights and remedies available at law or in equity, Applicant shall have the right to seek and obtain injunctive and other equitable relief upon any violation or threatened violation of the terms of this Agreement by VLC or any of its Representatives and that neither VLC nor its Representatives will oppose the granting of such relief.  In the event an injunction is sought under this Agreement, VLC waives any requirement that Applicant prove actual damages or post a bond or other security.

11.
Applicant warrants that it has the right to disclose all Proprietary Information that it discloses to VLC.  VLC shall indemnify, hold harmless, and defend Applicant from all third-party claims resulting from the disclosure by VLC of Applicant's Proprietary Information.  Otherwise, Applicant makes no representation or warranty, express or implied, as to the accuracy or completeness of the Proprietary Information.

12.
No failure or delay by Applicant in exercising any right, power, or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or further exercise thereof.

13.
The validity, interpretation, or performance of this Agreement shall be controlled by and construed under the laws of South Carolina, as if performed wholly within South Carolina and without giving effect to the principles of conflicts of laws.

14.
Notices under this Agreement shall be provided by hand delivery, express mail, or another form of communication that can be reliably verified.  Notices shall be effective upon receipt at the Party’s address designated below or changed by written notice in conformity with this Agreement:

To VLC: 




To Member:

Mr. Paul Dudley



_______________________
315 Sigma Drive           


_______________________
Summerville, SC 29486          

_______________________
15.
No amendment or modification of this Agreement shall be binding unless made by written instrument signed by both Parties.  This Agreement may be executed in counterparts, each of which shall be deemed an original and all of which together shall constitute one document.  Each Party agrees herein that signatures submitted by facsimile shall have the same binding effect as if they were original signatures.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date shown below.

Date: _____________________, 20___
By:________________________________







Print Name:__________________________







Title:_______________________________







Company:___________________________
     









VERTICAL LIFT CONSORTIUM, INC.






By:_________________________________

Print Name:__________________________

Title:_______________________________      


